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Plaintiff Paulette Ardolino ("plaintiff") noves to conpel
def endant Metropolitan Life Insurance Conpany ("MetLife") to
answer interrogatories and respond to a request for production of
docunents. (Docket Entry # 17). Plaintiff also noves for
expenses and attorney's fees under Rule 37(a)(4), Fed. R Cv. P
Met Li fe opposes the notion. (Docket Entry 19). After conducting
a hearing on June 25, 2001, this court took the notion to conpel

(Docket Entry # 17) under advi senent.



BACKGROUND*

Def endant Tufts University maintains a group |ongterm
disability plan ("the plan") for its eligible enployees.
Plaintiff, an allegedly eligible enployee within the neaning of
t he pl an, began her enploynent at Tufts in Septenber 1987. Ten
years | ater in Decenber 1997, she applied for disability benefits
on the basis of a primary diagnosis of fibronyal gia and secondary
di agnosis of chronic fatigue syndronme. MetLife initially denied
plaintiff disability benefits and plaintiff appeal ed.

Thereafter, MetLife reversed its decision and awarded plaintiff
disability benefits for the closed-end period of March 22, 1998
to August 31, 1998. It also requested additional nedi cal
docunentation to continue paynment of disability benefits beyond
August 31, 1998.

The parties dispute whether plaintiff conplied with the
request for additional docunentation. On May 19, 2000, MetlLife
i ssued a final decision denying disability benefits for the
period after August 31, 1998. As set forth in the denial letter,
the plan defines "disability" as requiring "'the regular care and

attendance of a Doctor'" and being unable to performthe materi al

! Background facts are taken from admi ssions contained in
the answers to the conplaint (Docket Entry ## 5 & 6) as well as
docunents attached to the notion to conpel and the opposition
(Docket Entry ## 17 & 19).



duties of the enployee's regular job.? The plan cautions that
disability benefits will be paid if the enpl oyee remai ns disabl ed
"*and proof of disability is submtted, at your expense, to us
upon request.'" (Docket Entry # 19, Ex. A). According to the
denial letter, MetLife denied benefits after August 31, 1998,
because plaintiff "was not under the regular care and attendance
of a doctor and, clearly, proof of continued disability [had] not
been subm tted; despite several requests . . .." (Docket Entry #
19, Ex. A).

Plaintiff filed suit under the Enpl oyee Retirenent |ncone

Security Act of 1974 ("ERISA"), 29 U.S.C. §8 1001 et seq. Citing
section 1132(a)(1)(B),® plaintiff clainms that MetLife arbitrarily
and capriciously denied her disability benefits under the terns
of the plan. At the hearing and in the notion papers, the

parties concur that an arbitrary and capricious standard of

2 After 24 nonths of benefit paynents, the plan al so
requires the enployee to be unable to performmaterial duties of
any gainful work or service. This provision, which nore closely
tracks a disability determ nation by the Social Security
Adm ni stration, was not triggered in plaintiff's case because she
only received benefits for approximately five nonths.

3 This section of ERISA gives a plan beneficiary the right
to "bring a civil action "to recover benefits due' under the plan
or to enforce 'rights' under the plan.” Doe v. Travelers
| nsurance Conpany, 167 F.3d 53, 56 (1s* Gir. 1999). The
conplaint also cites 29 U S.C. 8 1132(c). This section gives the
court discretion to render the adm nistrator personally liable to
the participant or beneficiary in the event the adm nistrator
fails to conply with 29 U S.C. 8§ 1166(1) or (4) or 29 U.S.C. §
1021(e)(1) or the adm nnistrator fails to conply with a request
for information which he is required to furnish to the
partici pant or beneficiary. 29 U S C 8§ 1132(c).

3



review applies to MetLife's decision to deny benefits.*

DI SCUSSI ON

MetLife did not conpletely fail to answer the
interrogatories or requests for docunents. Rather, MetlLife
obj ected to producing the informati on because it was contained in
the clains file. To the extent the requested informati on was not
inthe clains file, MetLife objected to producing the information
because review under the arbitrary and capricious standard is
limted to the clainms file. Absent good cause, discovery is
limted to information relevant to "the claimor defense of any

party."®> Rule 26(b)(1), Fed. R Cv. P.

VWhere, as here, review is under the nore deferenti al

arbitrary and capricious standard,® "district courts may consi der

4 The plan is not contained in the record. Hence, this
court cannot eval uate whether the plan's | anguage gives the
adm ni strator or fiduciary the necessary discretion thereby
triggering the arbitrary and capricious standard of review

> In the supporting nmenorandum (Docket Entry # 18, p. 3),
plaintiff incorrectly relies on the earlier and broader version
of Rule 26(b)(1), Fed. R GCv. P.

6 Wiere the admi nistrator has discretion under the terms of
a plan, his "decision nmust be upheld unless "arbitrary,
capricious, or an abuse of discretion.'"™ Doyle v. Paul Revere
Life I nsurance Conpany, 144 F.3d 181, 183 (1 Cr. 1998). Under
this deferential standard of review, the adm nistrator's decision
is upheld if it was in the adm nistrator's "authority, reasoned,
and 'supported by substantial evidence in the record.'"” Doyle v.
Paul Revere Life Insurance Conpany, 144 F.3d at 184. Substanti al
evi dence "neans evi dence reasonably sufficient to support a
conclusion.” Doyle v. Paul Revere Life Insurance Conpany, 144
F.3d at 184.




only the evidence that the fiduciaries thensel ves considered.”

MIller v. United Welfare Fund, 72 F.3d 1066, 1071 (2d Cr. 1995).

Al though the First Crcuit has left the question open, see Doe v.

Travel ers Insurance Conpany, 167 F.3d 53, 58 n. 3 (1% Gir. 1999)

(assuming review was limted for purpose of affirm ng | ower
court's finding that insurer acted unreasonably in denying
benefits), the majority of circuits limt arbitrary and
capricious reviewto the informati on before the adm nistrator.

See Mller v. United Wlfare Fund, 72 F.3d at 1071 (collecting

cases fromthird, sixth, eighth, ninth and tenth circuits; see

also Perlman v. Swi ss Bank Corporation, 195 F.3d 975, 982 (7'"

Cir. 2000) (agreeing with majority of circuits that reviewis
limted to information submtted to adm ni strator under arbitrary

and capricious standard); Quesinberry v. Life Insurance Conpany

of North Anerica, 987 F.2d 1017, 1021-1027 (4'" Cir. 1993)

(distinguishing Berry v. G ba-Geigy Corporation, 761 F.2d 1003,

1006- 1107 (4" Cir. 1985)).

Even assum ng that the First Grcuit would follow the
maj ority view,’ however, the fact that review on the nerits is
limted to the admi nistrative record does not preclude certain

di scovery to determi ne the actual paraneters of the
adm ni strative record and whether or not the fiduciary acted

arbitrarily and capriciously with respect to a particular claim

" The Fifth Crcuit allows a broader scope of review
W | dbur v. ARCO Chenical Conpany, 974 F.2d 631, 638 & 642 (5'"
Cr. 1992).




for benefits." Nagele v. Electronic Data Systens Corporation,

193 F.R D. 94, 103 (WD.N. Y. 2000). Likewi se, the court in
Caldwell v. Life Insurance Conpany of North Anerica, 165 F.R D

633, 637 (D.Kan. 1996), allowed the plaintiff limted discovery
"to determ ne whether the fiduciary or admnistrator fulfilled
his fiduciary role in obtaining the necessary information in
order to make his determ nation, whether the persons who assisted
in conpiling the record followed the proper procedure, as well

as, whether the record is conplete.""

This court's reasoning is threefold. First, it is

appropriate to exam ne trust |aw although such |aw "' must give
way if it is inconsistent with the | anguage of [ERI SA], its

structure, or purpose.'" State Street Bank and Trust Conpany V.

Dennman Tire Corporation, 240 F.3d 83, 90 (1% Cir. 2001). Under

such law, "discovery is available where a beneficiary chall enges
a trustee alleging inproper admnistration of a trust for the

beneficiary's benefit.” Nagele v. Electronic Data Systens

Corporation, 193 F.R D. at 103.

Second, in dicta, the First CGrcuit described the "record"

in an ERI SA deni al of benefits action as including, inter alia,

"the recollections of oral conversations,” which, in turn, "can
require discovery and even fact finding by the district court.”

Doe v. Travelers |Insurance Conpany, 167 F.3d at 58 (applying

deferential review and therefore judgi ng reasonabl eness of
decision to deny benefits). Recollections of oral conversations

are not necessarily in the admnistrative record. Consequently,



it isunlikely that the First GCrcuit wuld take the position of

the Seventh Circuit in Perlman v. Swiss Bank Corporation, 195

F.3d at 982 (finding that nental processes of plan's
adm nistrator "are not legitimate grounds of inquiry").

Finally, as evidenced by the cases cited by the court in
Nagel e, discovery is not necessarily limted to the paper record

before the plan adm nistrator. See Nagele v. Electronic Data

Systens Corporation, 193 F.R D. at 104-105 (coll ecting exanpl es

of cases where courts used deposition testinony and interrogatory
answers in conducting arbitrary and capricious standard of
review.

Not wi t hst andi ng the foregoi ng, however, discovery in an
ERI SA case enpl oying deferential review is not open-ended.

"ERI SA's goal of speedy adjudication,” Nagele v. Electronic Data

Systens Corporation, 193 F.R D. at 105, coupled with the

[imtation of review on the nerits to the record, operates to
ci rcunscri be discovery. For exanple, discovery related to new
evi dence outside the adm nistrative record, such as newy
uncovered nedi cal opinions that the plaintiff was disabled, is

i mproper. See Caldwell v. Life Insurance Conpany of North

Anerica, 165 F.R D at 637. "'Plaintiff is not entitled to engage
in discovery which could have or should have been presented to

the adm nistrator prior to action on the [ERI SA] cl aim

Caldwell v. Life Insurance Conpany of North Anerica, 165 F.R D at

637. Furthernore, this court may limt and deny rel evant

di scovery where it is unr easonably cumul ative or duplicative,



or is obtainable fromsone other source that is nore conveni ent,

| ess burdensone and | ess expensive.'" Aneristar Jet Charter,

Inc. v. Signal Conposites, Inc., 244 F.3d 189, 193 (1% Cir.

2001) (quoting Rule 26(b)(2) and affirmng | ower court's
restriction of relevant discovery).

Wth these paraneters in mnd, this court turns to the
di sputed interrogatories. MetLife is ordered to answer
interrogatory nunbers: one; two; three, to the extent the
information is in the possession, control or custody of MetlLife;
four, limted to the tine period prior to June 19, 2000;° five,
limted to the evidence in MetLife's possession prior to June 19,
2000; six(a)-(d), inasmuch as the education and training of the
i ndi viduals who reviewed plaintiff's claimmy shed |ight on
whet her MetLife used individuals who conpletely | acked adequat e

training, see, e.qg., Bedrick v. Travelers |Insurance Conpany, 93

F.3d 149, 151-153 (4'"" Cir. 1996) (lack of experience in area of
the disability at issue considered probative of whether clai mant
received full and fair review); six(e), limted to enpl oyee

gui del ines, manuals or training courses in effect fromthe date
of plaintiff's initial application for benefits to May 19, 2000,

see, e.d., Bedrick v. Travelers |Insurance Conpany, 93 F.3d at 153

(noting that Travel ers’ significant progress reason for

term nating benefits was not in "Travelers' internal guidelines”

8 The additional nmonth after the May 19, 2000 final denial
letter allows for Metife's receipt of any information sent by
plaintiff prior to her receipt of the denial letter.
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t hereby indicating such guidelines were subject to discovery);
seven; eight(a)-(c) and (e) and nine(a)-(c) and (e); eight(d) and
nine (d), limted to the period of 1998 to the date the
particul ar physician |last worked on plaintiff's case; ten, 11 and
12, limted to the time period prior to June 19, 2000; 13,
limted to plaintiff's position as a staff assistant as stated in
the final denial letter; 14, limted to the contention that
plaintiff was not disabled as set forth in the final denial
letter; 15, limted to the period when plaintiff becane disabl ed
on Septenber 22, 1997 to August 31, 1998, as set forth in the
Sept enber 28, 1999 letter (Docket Entry # 19, Ex. A); 16, limted
to the tinme period prior to June 19, 2000; 17; 21; 22; and 23,
limted to identifying the privilege and to describing the nature
of the docunment "in a manner that, w thout revealing information
itself privileged or protected, will enable" plaintiff "to assess
the applicability of the privilege." Fed. R Gv. P. 26(b)(5);
see LR 34.1(e) (requiring objecting party to identify the
particular privilege clained with respect to each withheld
docunent) .

As to interrogatory nunbers 18 through 20, an award of
disability benefits by the Social Security Adm nistration does
not have a binding effect on MetLife's decisions to discontinue

benefits beyond August 31, 1998.° See Doyle v. Paul Revere Life

° In Count Il, plaintiff alleges that "Defendant" required
her to apply for Social Security benefits and is therefore
"judicially estopped from disregarding or disputing the
designation of the disabled status.” (Docket Entry # 1, 1 19 &

9



| nsurance Conpany, 144 F.3d at 187 n. 4; see also Chandler v.

Rayt heon Enpl oyees Disability Trust, 53 F.Supp.2d 84, 91

(D.Mass.), aff'd, 229 F.3d 1133 (1° Cir. 2000), cert. denied,

_USsS _, 121 s.C. 861 (2001). Moreover, the plan's definition
of disability quoted in the final denial letter does not define
the term"disabled" in reference to an award of benefits by the

Social Security Administration. Cf. De Dios Cortes v. MetlLife,

Inc., 122 F.Supp.2d 121, 130-131 (D.P. R 2000) (Social Security
disability award "highly material™ inasnmuch as plan defined
"total disability in part by reference to an award of benefits by
the Social Security Administration”). Accordingly, MtLife need
not answer interrogatory nunbers 18 and 19. MetlLife is ordered
to answer interrogatory nunber 20, limted to the definition of
disability used in the plan in effect at the tine of the

Sept enber 29, 1999 and May 19, 2000 denials of plaintiff's claim
beyond August 31, 1998.

Addressing the di sputed docunent requests, MetLife' s answer
to docunent request nunbers one, four, five, six, seven and eight
are sufficient. As to docunent request nunmbers two and three,
MetLife's definition of "relevant” nay be overly restricted. It
is therefore directed to review its answers to docunent request
nunbers two and three in light of this court's discussion

regardi ng the scope of discovery and to supplenment its responses,

21). Even discounting the questionable nmerits of the allegations
as a substantive basis for relief, this court doubts the
viability of Count Il as a separate cause of action in |ight of
ERI SA's preenptive effect.

10



if necessary. MetLife is ordered to provide the materials
requested in docunent request nunber nine, limted to the

di sability exami ner/adjuster® who reviewed plaintiff's claimand
the tinme period of 1998 to the date the disability

exam ner/adjuster |ast worked on plaintiff's case. Docunent
request nunber ten is denied as unreasonably cunul ative and

duplicative of interrogatory nunbers eight and nine.

CONCLUSI ON

Plaintiff's notion to conpel (Docket Entry # 17) is ALLONED
in part and DENIED in part to the extent set forth in this
opinion. Plaintiff's request therein for expenses and attorney's
fees is DENIED. MetLife shall provide anended answers to the

interrogatories and docunment requests on or before July 23, 2001.

MARI ANNE B. BOALER
United States Magi strate Judge

10 The docunent request for the exam ner/adjuster is
phrased in the singular.
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